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J. A. FARLEY V. U. S. ON RELATION OF F. M. WELCH \ 

writ of 


1 Petition for a declaratory judgment and for 

mandamus 


Filed October 21, 1936 


In the District Court of the United States, for the District of 

Columbia I 


No. 88151 At Law 


United States, on Relation of Frank M. Welch, 1028 Euclid 
Avenue, St. Paul, Minnesota, plaintiff 


vs. 


James A. Farley, Postmaster General of the United States, 12th 
Street and Pennsylvania Avenue NW., Washington, D. C., 

DEFENDANT 


The petition of Frank M. Welch respectfully represents to this 
Honorable. Court as follows: 

1. That he is a citizen of the United States and a resident of the 
State of Minnesota and files this petition in his own right. 

2. That the defendant, James A. Farley, is a citizen ol the United 
States residing in the District of Columbia and is sued as Postmaster 
General of the United States. 

3. That on, to wit, July 23, 1929, plaintiff was duly appointed by 
the Postmaster General of the United States and'was qualified, 
sworn, and assumed the duties of a railway postal clerk in the Rail¬ 
way Mail Service of the United States. 

4. That on, to wit, December 1,1931, he was promoted successively 
to Grade 3 in the said Railway Mail Service and assigned by the 
Postmaster General to and employed in the terminal railway post 
office in the city of St. Paul, Minnesota, as a railway postal clerk, and 
from said date he has been continuously and still is employed as a 
railway postal clerk in the said terminal railway post office known, 
described and designated, prior to June 14, 1934, as a class 
Terminal under the postal laws of the United States. 

5. That following qualifying service in said grade 3 <^f the Railway 
Mail Service as provided by the postal laws of the United States 
(Title 39, Chapter 12, United States Code, 1934 edition) plaintiff be¬ 
came entitled on, to wit, July 1, 1932, to be promoted to grade 

2 4 of the Railway Mail Service; that following qualifying 

service in grade 4 in the Railway Mail Service as provided by 
said postal laws of the United States, plaintiff became entitled on, to 
wit, July 1, 1933, to be promoted to grade 5 of the Railway Mail 
Service. 

6. That it was the duty of the Postmaster General of the United 
States on, to wit, July 1, 1932, to classify plaintiff in grade 4 of 
the Railway Mail Service as provided by the said postal laws of the 
United States; that it was the duty of the Postmaster General on, 
to wit, July 1, 1933, to classify plaintiff in grade 5 of the Railway 
Mail Service as provided by the said postal laws of the United 
States. 
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7. That thereafter, notwithstanding the rights of the plaintiff 
under the postal laws of the United States, ana notwithstanding the 
fact that Congress by the Act approved June 27, 1934, 48 Statutes at 
Large 1265, Chapter 848, specifically provided that plaintiff should 
receive and be credited with all qualifying service rendered by him 
as a railway postal clerk during the period, to wit, July 1, 1932 to 
June 30, 1934, inclusive, and thereby be promoted successively to 
grades 4 and 5 of the Railway Mail Service, effective as of the dates 
aforesaid, to wit, July 1, 1932 and July 1, 1933, respectively, under 
the postal laws of the United States, which promotions theretofore 
had been denied him, and that notwithstanding that on May 7, 
1934, the defendant in a letter addressed to the Comptroller General 
of the United States (13 Comp. Gen. Dec. 384, 385) stated that an 
employee of the Post Office Department, similarly situated as plain¬ 
tiff, was entitled on July 1, 1934, to the same relief as is herein 
prayed, the defendant has continued to fail and refuse to make such 
classifications provided by law. 

8. That on, to wit, July 1,1934, it was the duty of the defendant, 
James A. Farley, to fix the salary of plaintiff in grade 5 of the Rail¬ 
way Mail Service, as provided by the postal laws of the United States 
and the said Act of Congress approved June 27, 1934; and that on, 
to wit, July 1, 1934, and thereafter, the plaintiff became entitled 
under the provisions of the Act of Congress approved March 28, 
1934,48 Statutes at Large 523, Chapter 102, Section 24, to receive the 
increase in the annual salary of a railway postal clerk in grade 5 of 
the Railway Mail Service as provided by the postal laws of the 
United States. 

9. That on, to wit, July 1, 1934, defendant classified and fixed the 
salary of plaintiff in grade 4 of the Railway Mail Service, and from 
said date plaintiff has remained and still remains in said grade, and 

from said date has received and still receives the increase in 
3 the annual salary of a railway postal clerk in said grade as 
provided by the postal law’s of the United States. 

10. That by reason of such failure and refusal as aforesaid, 
on the part of the defendant, James A. Farley, Postmaster General, 
plaintiff was compelled to remain in grade 3 of the Railway Mail 
Service during the period, to wit, July 1, 1932 to June 30, 1934, both 
dates inclusive, and was thereby prevented on, to wit, July 1, 1934, 
and still is prevented thereby from and after that date from receiv¬ 
ing the increase in the annual salary of a railway postal clerk in 
grade 5 of the Railway Mail Service. 

11. That the failure and refusal on the part of the defendant, 
James A. Farley, Postmaster General, as aforesaid, is contrary to 
law and tends to and does deprive plaintiff of the rights and privi¬ 
leges guaranteed him under the Constitution and law’s of the United 
States and tends to and does deprive plaintiff of his property without 
due process of law. 

Wherefore, the premises considered, the plaintiff prays: 

(1) That the process of this Honorable Court issue to the defend¬ 
ant, James A. Farley, Postmaster General, requiring him to answer 
this petition. 

(2) That the Court consider the questions and conditions and 
adjudge and declare the rights and legal relations of the plaintiff, 
involved in this controversy. 
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I 
i 

(3) That the Court declare that, following qualifying service in 
grade 3 of the Railway Mail Service as provided by the postal laws 
of the United States, palintiff became entitled to be dlassified by the 
Postmaster General in grade 4 of the Railway Mail Service as of 
July 1, 1932; that, following qualifying service in grade 4 of the 
Railway Mail Service as provided by the postal law$ of the United 
States, plaintiff became entitled to be classified by the Postmaster 
General in grade 5 of the Railway Mail Service as of July 1 1933; 
that on July 1, 1934, it was the duty of the defendant to fix the 
salary of plaintiff in grade 5 of the Railway Mail Service and that 
by reason thereof plaintiff became entitled on July 1,11934, to receive 
the salary of said grade 5 as provided by the postal laws of the 
United States, and to continue to receive the salary of said grade 
since that date. 

(4) That the Court declare such consequential or' further rights 
of the plaintiff as to it may seem just and proper. 

(5) That a writ of mandamus be issued and| directed to the 
4 defendant, James A. Farley, Postmaster General, command¬ 
ing him, as such Postmaster General, to credit plaintiff with 
all service rendered by plaintiff as such railway postal clerk during 
the period from July 1, 1932 to June 30, 1933, as aforesaid, and to 
classify plaintiff, as of, and from, July 1, 1933, in jgrade 5 of the 
Railway Mail Service, and to fix the salary of plaintiff, as of, and 
from July 1, 1934, in said grade 5 of the Railway Mail Service. 

(6) That plaintiff be allowed his reasonable costs. j 

(7) And for such other and further relief as the Court may deem 
proper and the nature of this cause may require. 

Frank Mi Welch, 

Plaintiff . 

By Fred B. Rhodes, 

Attorney for Plaintiff . 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepinger, 

Attorneys for Plaintiff. 

District of Columbia, ss: 

Fred B. Rhodes, being first duly sworn, on oath deposes and says 
that he is one of the attorneys for the plaintiff in the above-entitled 
cause, and is authorized to sign and verify the foregoing petition 
for and on behalf of plaintiff; that he has read the foregoing petition 
by him subscribed and knows the contents thereof; tjiat the matters 
and facts therein set forth are true to the best of ihis knowledge, 
information and belief. 

Fre}d B. Rhodes. 

Subscribed and sworn to before me this 14th day of October, 1936. 

[seal] Arthur L. Manley, 

Notary Public , D . C. 

My commission expires June 1,1940. 
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Answer to 'petition for declaratory judgment and writ of mandamus 

Filed November 13, 1936 


Comes now James A. Farley, Postmaster General of the United 
States, defendant herein, and, now and at all times saving and re¬ 
serving to himself all exceptions to the imperfections, insufficiencies 
and defects in the petition for a declaratory judgment and for a 
writ of mandamus filed herein, for answer to said petition says: 

5 I. The defendant has no knowledge or information sufficient 
to form a belief as to the averments contained in the first 

paragraph of the petition. 

II. The defendant admits the averments of the second paragraph 
of the petition. 

III. The defendant admits the averments of the third paragraph 
of the petition. 

IV. The defendant admits the averments of the fourth paragraph 
of the petition. 

V. The defendant denies the averments of the fifth paragraph of 
the petition. 

VI. The defendant denies the averments of the sixth paragraph of 
the petition. 

VII. Answering the averments of the seventh paragraph of the 
petition, the defendant denies that the plaintiff was entitled to be 
promoted successively to grades 4 and 5 of the Railway Mail Service 
effective on, to wit, July 1, 1932, and July 1, 1933, respectively; and 
the defendant admits that these said promotions were denied the 
plaintiff on the dates aforesaid. The defendant admits that a 
letter was addressed to the Comptroller General of the United States 
(13 Comp. Gen. Dec. 384). The defendant denies that the said 
letter referred to an employee of the Post Office Department similarly 
situated with the plaintiff herein, and denies that the said letter 
stated that the person therein referred to was entitled to the relief 
prayed for in this petition. The defendant further avers that the 
Postmaster General did not act on the opinion so expressed in the 
said letter; that the said opinion was expressed for the stated pur¬ 
pose of seeking the decision of the Comptroller General on the sub¬ 
ject; that the Comptroller General rendered a decision on the opinion 
as expressed by the Postmaster General; and that the said decision 
so rendered by the Comptroller General disputed and controverted 
the opinion of the Postmaster General. 

VIII. The defendant denies the averments of the eighth paragraph 
of the petition. 

IX. The defendant admits the averments contained in the ninth 
paragraph of the petition. 

X. The defendant admits that the plaintiff was compelled to re¬ 
main in grade 3 of the Railway Mail Service during the period, to 

wit, July 1, 1932, to June 30, 1934, both dates inclusive, and 

6 was prevented on and after July 1,1934, and still is prevented 
from receiving the annual salary of a postal clerk in grade 

5 of the Railway Mail Service; but the defendant denies that the 
plaintiff was prevented from receiving the salary increases as afore- 
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said by reason of the failure of the defendant; and the defendant 
avers that his actions in the premises were in accordance with the 
statutes in such cases made and provided and contravened no right 
of the plaintiff. 

XI. The defendant denies the averments of the ! eleventh para¬ 
graph of the petition. 

XII. The defendant denies each and very allegatipn of the peti¬ 
tion not heretofore specifically admitted or denied. 

XIII. As a second, further and complete defense,! the defendant 
avers that, by reason of section 201 of part II, Title it of the Appro¬ 
priation Act for the fiscal year 1933, approved Jurie 30, 1932 (47 
Stat. 403), as amended; the Act of June 14, 1934 (48 Stat. 962); 
the Act of March 28, 1934 (48 Stat. 522); and the Act of June 27, 
1934 (48 Stat. 1265), it was the duty of the defendant to retain the 
plaintiff in grade 3 of the Railway Mail Service during the period 
July 1, 1932, to June 30, 1934, both dates inclusive, ^nd to promote 
the plaintiff to grade 4 and to no other grade on, to wit, July 1,1934, 
and to fix the salary of the said plaintiff in said grade; namely, grade 
4, all of which he, the said defendant, did; and the defendant further 
states that no act or decision of the defendant contravened any right 
of the plaintiff. 

XIV. As a third, further and complete defense,! the defendant 

avers that the acts and decisions of the defendant icomplained of 

involve duties committed to his care in which he jis required to 

exercise judgment and discretion. 

XV. As a fourth, further and complete defense, jthe defendant 

avers that the acts and decisions of the defendant Icomplained of 

involve a construction of statutes which are not equivalent to a 
positive command and are not free from doubt. 

XVI. As a fifth, further and complete defense, jthe defendant 
avers that the petition does not state a “case” or “controversy” com¬ 
ing within the purview of the so-called Declaratory Judgments law, 
nor of Article III, Sec. 2 of the Constitution of the United States, 
but only represents a difference of opinion betweeri plaintiff and 
defendant. 

XVII. As a sixth, further and complete defense, i the defendant 
avers that the plaintiff’s cause of action, if any, is one against the 

United States in which the United States has not consented to 
7 be sued in this Court, and, therefore, this Coqrt is without 
jurisdiction to entertain this suit. 

James A. Farley, 

Postmaster General of the United States , 

Defendant. 

Leslie C. Garnett. 

United States Attorney. 

Howard Boyd, 

Assistant United States Attorney , 

Attorneys for the Defendant. 

District of Columbia, ss: 

James A. Farley, being first duly sworn, deposes land says that 
he is the Postmaster General of the United States, defendant herein; 
that he has read the foregoing answer by him subscribed, knows the 
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contents thereof, and that the matters and statements therein con¬ 
tained he verily believes to be true. 

James A. Farley, 

Postmaster General of the United States. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 6th day of November 1936. 

[seal] Ralph B. Manherz, 

Notary Public. 

My commission expires August 10, 1939. 

Stipulation 

Filed November 20, 1936 

******* 

It is hereby stipulated by and between counsel for the respective 
parties hereto that the facts herein below set forth are true and may 
be so considered by the Court the same as though such facts were 
set forth in the Petition and Answer heretofore filed in this cause, 
namely: 

Between July 1, 1931, and June 30, 1932, the plaintiff rendered 
satisfactory service for a period of not less than 306 days in the 
Railway Mail Service, and between July 1, 1932, and June 30, 1933, 
plaintiff rendered satisfactory service for a period of not less than 
306 days in the Railway Mail Service, such satisfactory service being 
that contemplated by the Postal Laws of the United States (39 
U. S. C., Sec. 611). 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepinger, 

i Attorneys for Plaintiff. 

Leslie C. Garnett, 

Howard Boyd, 

Attorneys for Defendant. 

8 Demurrer 

Filed November 20, 1936 

******* 

Now comes the plaintiff, by his attorneys, and says that the answer 
of the defendant filed herein, is bad in substance. 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepinger, 
Attorneys for Plaintiff. 

Among the points of law to be argued in support of the foregoing 
Demurrer are the following: 

1. That the said answer of the defendant does not state facts 
which would, if true, constitute a valid defense to the petition for 
a declaratory judgment and a writ of mandamus. 
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2. That the laws of the United States referred to in the answer 

of defendant do not constitute a valid defense to said petition, but on 
the contrary specifically provide that plaintiff is entitled to judgment 
as prayed m said petition. j 

3. The undisputed facts alleged in the petition ahd admitted in 
the answer show affirmatively that the plaintiff is entitled to the 
relief sought in this cause. 

Fred B. Rhodes, 

Cooper B. Rhodes, 

Robert F. Klepixger, 
Attorneys for Plaintiff. 

9 Memorandum, sustaining demurrer of plaintiff to defendant's 

ansicer 

Filed February 1, 1937 j 

******* 

Plaintiff was appointed July 23,1929, as a railway mail clerk, now 
classified as a railway postal clerk, and has been employed in a post 
office known prior to June 14, 1934, as a class “B” terminal. He 
seeks mandamus to require the Postmaster General toj classify him in 
grade 5 of the Railway Mail Service as of July 1, 1^33, with salary 
m that grade from July 1,1934; or, judgment under the Declaratory 
Judgment Act that he is entitled to be so classified! and to receive 
the salary of that grade since July 1, 1934. 

The plaintiff has demurred to defendant’s answer which does not 
deny any essential fact set out in the petition. Questions of law only 
are presented involving construction of statutes. 

The Act of February 28, 1925 (43 Stat. 1062, 39 U. S. C. A. 610 
et seq.), divided railway postal clerks into two classes and seven 
grades, 1 to 7, with compensation increasing for each successive 
grade; required promotions to be made successively at the be- 

10 ginning of the quarter following a total satisfactory service of 
306 days in the next lower grade; and fixed grade 5 as the 

limit to which clerks in class B terminals could progress by such 
promotions. 

The plaintiff has rendered continuous and satisfactory service; and, 
except for the legislation hereinafter considered, he would have been 
automatically promoted to grade 4 on July 1, 1932, and to grade 5 
on July 1,1933. 

The Legislative Appropriation Act for 1933, approved June 30, 
1932 (47 Stat. 403), in Section 201 of Part II, Title II, commonly 
known as the Economy Act suspended during the fiscal year ending 
June 30,1933, 

“All provisions of law which confer upon civilian or non-civilian 
officers or employees of the United States * * * automatic in¬ 

creases in compensation by reason of length of Service or pro¬ 
motion * * * ” 

and provided that 

“this section shall not be construed to deprive any person of any 
increment of compensation received through an automatic increase 
in compensation prior to J uly 1, 1932.” 
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It may be noted that by the express terms of Section 201 only 
“increases in compensation by reason of length of service or pro¬ 
motion” are suspended. The act apparently does not purport to 
suspend promotions in rank or grade. 

Section 201 (Economy Act) was continued in force during the 
fiscal year ending June 30, 1934, by Section 4 (a), Chapter 212 of 
the Act of March 3, 1933 (47 Stat. 1513), and by Section 4 (a), 
Chapter 3 of the Act of March 20, 1933 (48 Stat. 13); so that the 
economy period, during which automatic increases in compensation 
were suspended, extended from July 1, 1932, to June 30, 1934, 
inclusive. 

By the Independent Office Appropriation Act for the fiscal year 
1935, approved March 28, 1934, Section 24, Subparagraph (1) (48 
Stat. 522), Section 201 (Economy Act) supra, was amended by 
inserting at the end thereof, 

“This section shall not apply during the fiscal year 1935 * * * 

This amendment shall not authorize the payment of back com¬ 
pensation.” 

After this amendment of the Economy Act, the Postmaster Gen¬ 
eral, by letter of May 7, 1934, called upon the Comptroller General 
for a ruling upon the following interpretation placed upon the 
amended act: 

“It is the opinion of the Post Office Department that an employee 
on July 1, 1934, should be assigned to the salary grade he would 
have reached had not the automatic promotions been temporarily 
suspended, although it is understood that the employee would not 
be entitled to any back compensation.” 

11 In reply, the Comptroller General, on May 24, 1934, ruled, 
contrary to this interpretation of the Post Office Department, 
that Section 201, in suspending automatic increases in compensation, 
completely suspended the operation of all Federal statutes authoriz¬ 
ing such increases; so that no service during the economy period 
could be included in computing longevity of service for the purpose 
of promotion to higher grade or rank (13 Comp. Gen. Dec. 384). 

Congress disapproved this ruling or decision of the Comptroller 
General as clearly appears from the report of June 13, 1934, of the 
House Committee on the Post Office and Post Roads, No. 1983, 73d 
Congress, 2d session, and the action of Congress thereon. That 
report, setting out in full the objectionable decision of the Comp¬ 
troller General, recommended, and Congress embodied in the Act 
of June 27, 1934 (48 Stat. 1265) amending the Economy Act, the 
provision that in administering Section 201 (Economy Act) as 
amended, 

“all service rendered by postal and other employees prior to July 1, 
1932, and subsequent to June 30, 1932, shall be credited to the officers 
and employees and such officers or employees promoted to the grade 
to which they would have progressed had Section 201 [Economy 
Act] * * * not been enacted.” 

Clearer or more definite language could not have been used. By 
express command of the statute all service rendered within as well 
as prior to the economy period shall be credited to officers and em- 
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ployees and they shall be promoted to the grade to which they would 
have progressed had section 201 (Economy Act) not been enacted. 

This provision, enacted to clarify and make certain “the purpose 
and intent of Congress” (Cong. Rec. 73d Congress, Vql. 78, No. 134, 
p. 12112), preserves to officers and employees automatic promotions 
in grade or rank, authorized by law, free from any adverse effect of 
the Economy Act. The character of that act is thus conclusively 
fixed as an act temporarily denying increase in compensation but in 
no wise restricting progress in grade or rank resulting from longevity 
of service. 

While the passage of the Act of June 27, 1934, supra, was under 
consideration by Congress, a statute was enacted on June 14, 1934 
(48 Stat. 962, 39 U. S. C. A. 618a), commonly referred to as the 
Terminal Reclassification Act, wherein it is provided that, 

12 “the clerks in said [terminal] railway post offices shall be 
classified as railway postal clerks and progress successively 
to grade 4 * * * provided that no employee in thb postal service 
shall be reduced in rank or salary as a result of the provisions of 
this act.” 

i 

Thereafter, on July 12, 1934, in response to a request of the Post¬ 
master General, the Comptroller General decided and instructed 
the Postmaster General (14 Comp. Gen. Dec. 31-33) that railway 
postal clerks in the position of the plaintiff (who but for the Econ¬ 
omy Act would have been receiving compensation in grade 5 from 
and after July 1, 1933), should not be classified ip grade 5 but 
should be classified in grade 4 by virtue of the above quoted provi¬ 
sion of the Terminal Reclassification Act. In effect hb held that, so 
far as railway postal clerks were concerned, his prijor ruling was 
unaffected, and that, as to them, advance in rank apd increase in 
salary were both suspended during the economy period. In accord¬ 
ance with this ruling of the Comptroller General, (he plaintiff is 
classified in grade 4. 

Obviously the two statutes are in pari materia. Where a general 
statute and a special statute have both been enacted, in terms that 
are inconsistent, the special statute may be accepted as governing 
the particular class or subject matter to which it is directed. But 
where the statutes can reasonably be reconciled, both must be given 
effect. Here the Economy Act in general terms was directed to 
automatic increases in compensation of all officers and employees of 
the United States. As if to prevent the possibility of {argument that 
the Terminal Reclassification Act was intended to exclude railway 
postal clerks from the benefits of the amended Economy Act, the 
amendment of June 27, 1934, departing from the general language 
originally used, specifically declares that all services, including serv¬ 
ices in the economy period, rendered by postal and otjher employees 
shall be credited to them and such employees promoted accordingly. 

Moreover, just as the original Economy Act impliedly and the 
amendment to that act of June 27, 1934, specifically recognized the 
distinction between advances in rank and increases m compensation, 
so also the Terminal Reclassification Act recognized this distinction 
in its proviso, 

“that no employee in the postal service shall be redubed in rank or 
salary as a result of the provisions of this act.” 
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The Terminal Reclassification Act is obviously not retro- 
13 active. It plainly relates only to those automatic promotions 
of railway postal clerks to be made thereafter, and not to 
promotions in rank earned prior to that act. The right of the 
plaintiff to promotion to grade 5 accrued July 1,1933. The Terminal 
Reclassification Act does not purport to affect that right. The 
Economy Act suspended only increases in his compensation up to 
June 30, 1934, and the amendment thereto of June 27, 1934, made 
sure that his right to promotion in rank accruing in the economy 
period should be preserved to him as if the Economy Act had not 
been enacted, and declares that he shall be promoted accordingly. 

Thus, giving each statute its full effect, the two statutes stand 
harmoniously together. There appears no real conflict or repug¬ 
nancy between them. They seem so plainly to prescribe the duty 
of the Postmaster General to promote the plaintiff to grade 5 “as to 
be free from doubt and equivalent to a positive command.” Miguel 
v. McCarl, 291 U. S. 442, 451, 454; Wilbur v. United States, 281 
U. S. 206, 218-219. 

It is considered the defendant’s answer sets up no defense to the 
petition and that the plaintiff’s demurrer thereto should be sustained. 

(Signed) Joseph W. Cox, 

Justice. 


February 1 , 1937. 


Order 


Filed March 5,1937 

* * * * * 


* * 


This cause having come on for hearing upon the plaintiff’s de¬ 
murrer to the defendant’s answer and the stipulation filed herein, 
and after consideration thereof and of the arguments and briefs of 
counsel for the parties hereto the Court having rendered and filed 
herein a written opinion which is made a part of the record herein, 
it is, by the Court, this 5th day of March 1937. 

Adjudged, ordered, and decreed, That said demurred be and the 
same is hereby sustained; and the defendant, by his attorneys in open 
Court having elected to stand upon his said answer, it is further, 

Adjudged, ordered, and decreed. That a peremptory writ of man¬ 
damus issue unto the defendant, James A. Farley, Postmaster Gen¬ 
eral of the United States, commanding him to credit plaintiff wfith 
all service rendered by plaintiff as a railway postal clerk during the 
period from July 1, 1932, to June 30, 1933, and to classify plain¬ 
tiff, as of, and from, July 1, 1933, in Grade 5 of the Railway 
14 Mail Service, and to fix the salary of plaintiff, as of, and 
from, July 1, 1934, in said Grade 5 of the Railway Mail 
Service. 

Joseph W. Cox, 

Justice. 

No objection as to form— 

Leslie C. Garnett, 

TJrated States Attorney. 

Howard Boyd, 

Assistant United States Attorney. 
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| 

From the foregoing order, the defendant, by his attorneys in open 
Court, notes an appeal to the United States Court iof Appeals for 
the District of Columbia. 

Joseph W. Cox, 

Justice. 

Note— Decree for mandamus rather than declaratory judgment 
was choice of defendant. j 

Joseph W. Cox, 

Justice. 

i 

Assignment of errors j 

Filed March 23, 1937 j 

******* 

Comes now the defendant, by his attorneys, and assigns for error: 

1. That the Court erred in sustaining the demurrer to the defend¬ 
ant’s answer. 

2. That the Court erred in holding that mandamus yrill lie to direct 
an executive officer to promote an employee in the government serv¬ 
ice and to pay back salary claimed. 

3. That the Court erred in failing to hold that the plaintiff sought 
to maintain a suit against the United States in which it had not 
consented to be sued. 

4. That the Court erred in failing to hold that the action of the 
Postmaster General, complained of by the plaintiff, involved the 
construction of statutes which are not equivalent to ja positive com¬ 
mand and are not free from doubt, and, therefore, i his action was 
one of judgment and discretion beyond review by the Court. 

5. The Court erred in holding that the action of the Postmaster 
General in this case was not in complete accord with the statutes 

involved. 

15 6. The Court erred in holding that the plaintiff could 

invoke an extraordinary legal remedy when he had a plain, 
adequate and complete remedy at law. 

Leslie C. Garnett, 

United States Attorney , 
Howard Boyd, 

Assistant United States Attorney , 

Attorneys for the Defendant. 

Copy served Mch. 23, 1937. 

Fred B. Rhodes, 

Atty. for PI. 

Designation of record 

Filed March 23,1937 | 

*****;* 

Comes now the defendant, by his Attorneys, in the above entitled 
cause and designates the parts of the record which he desires to have 
included in the transcript, namely: 

1. Petition filed October 21, 1936. 

2. Answer filed November 13, 1936. 


i 
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3. Stipulation of facts filed November 20, 1936. 

4. Demurrer to answer filed November 20, 1936. 

5. Memorandum opinion filed February 1, 1937. 

6. Order sustaining demurrer to answer and directing the issu¬ 
ance of a writ of mandamus filed March 5, 1937. 

7. Defendant’s entry of appeal. 

8. Assignment of errors filed March 23, 1937. 

9. This designation. 

Leslie C. Garnett, 

United States Attorney , 
Howard Boyd, 

Assistant United States Attorney. 

Attorneys for Defendant. 

Copy served Mch. 23, 1937. 

Fred B. Rhodes, 

Atty. for PI. 

16 District Court of the United States for the District of 

Columbia 


United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true and correct 
transcript of the record according to directions of counsel herein 
filed, copy of which is made part of this transcript, in cause No. 
88151 at Law, wherein United States on relation of Frank M. Welch, 
is Plaintiff and James A. Farley, Postmaster-General of the United 
States, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of April, 1937. 

[seal] Charles E. Stewart, 

Clerk. 

By Chas. D. Coflin, 

Assistant Clerk. 

(Endorsement on cover:) No. 6948. James A. Farley, Postmaster- 
General of the United States, appellant, vs. United States on relation 
of Frank M. Welch. United States Court of Appeals for the District 
of Columbia. Filed Apr. 6,1937. Moncure Burke, Clerk. 
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i 

i 

Statement. 

i 

Frank M. Welch, appellee, is a railway terminal pos¬ 
tal clerk. On June 30, 1932, he was employed and had 
completed his service in Grade 3 of the Railway Mail 

Service. Title 39, sec. 611, U. S. Code, provides that 

| 

such employees shall be promoted successively at the 
expiration of every period of 306 days. Therefore, 
he was due to be promoted to Grades 4 and |5 on July 


i 
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1, 1932, and July 1, 1933, respectively. On July 1, 
1934, the appellant, Postmaster General, classified ap¬ 
pellee in Grade 4 and fixed his salary in that grade. 
He has remained in and received the salary of said 
grade since that date. 

Beginning July 1, 1932, and ending June 30, 1934 
(fiscal years 1933, 1934), there was in force so-called 
“economy’’ legislation. This period of two years will, 
for convenience, be referred to hereafter in this brief 
as the “Economy” period. 

The appellant refused to promote Welch to said 
Grade 5 on the ground that the “economy” legislation 
(prohibiting salary increases) impliedly prevented 
any promotion in grade notwithstanding the provi¬ 
sions of the Act of June 27, 1934, which specifically 
required that Welch should be credited with all serv¬ 
ice rendered by him during the “Economy” period 
and should be promoted by reason thereof to the grade 
to which he would have progressed had the economy 
law not been enacted. 

Appellee invoked the Federal Declaratory Judg¬ 
ments Act (28 U. S. C., §400), and sought a declara¬ 
tion by the Court that under the law he should have 
been classified in Grades 4 and 5 as of the dates indi¬ 
cated, and his salary fixed in Grade 5, beginning July 
1, 1934. 

No facts are in dispute. The appellee has admit¬ 
tedly performed a total “satisfactory” or qualifying 
service in each of the next lower grades, which is the 
basis for promotion. The only questions arising be¬ 
tween appellee and appellant are purely matters of 
law involving construction of statutes to determine 
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whether or not beginning July 1,1934, appellee should 
be regarded as a Grade 5 railway postal clerk and en¬ 
titled to the salary of that grade. 

The substance of applicable statutes, chronologically 
arranged, is set forth in the Appendix. Emphases are 
ours unless otherwise indicated. 


Questions Presented. 


1. Whether, under the postal and other l^ws of the 
United States, the appellee is entitled to be classified 
by appellant in Grade 5 of the Railway Mail Service as 
of July 1, 1933, with salary in that grade from July 1, 
1934. 


2. WTiether the above question is judicially review- 
able under the Federal Declaratory Judgments Act to 
declare the rights of appellee under the applicable 
statutes, or by mandamus to require such Classifica¬ 
tion. j 

i 

(Note: It will be observed from appellant’s brief 
[pp. 4-5] that he has abandoned his assignments of er¬ 
ror numbered 3 and 6 [R. 11].) 

ILL j 

i 

Argument. 

1. Appellee was entitled to be classified in Grades 4 and 
5 as of July 1, 1932, and July 1, 1933, respectively, and, on 
and after July 1, 1934, to receive the salary of the latter 
grade. 

■ 

A summary of appellee’s status and the laws af¬ 
fecting him should make self-evident the discrimina¬ 
tion, contrary to law, to which he has been subjected: 


i 

i 

i 

I 

i 


i 

i 

i 
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“ECONOMY PERIOD” 

July 1 , 1932 —Welch had earned Grade 4. (Fiscal 
year 1933.) 

July 1 , 1933 —Welch had earned Grade 5. (Fiscal 
year 1934.) 

March 28, 1934 —Pay increases restored, effective at 
end of economy period. (Fiscal year 1934.) 

June 14, 1934 —Terminal Reclassification or “limit¬ 
ing” Act; beginning on this date promotions lim¬ 
ited to Grade 4, but no clerk reduced in rank or 
salary. (Fiscal year 1934.) 

June 27, 1934 —“Crediting” Act—In restoring pay 
increases, all service before and during economy 
period to be credited and clerk promoted to 
grade he had earned; economy law to be entirely 
ignored. (Fiscal year 1934.) 


July 1 , 1934 — Welch credited with Grade 4 status 
and promoted, but denied his earned Grade 5 
status. (Fiscal year 1935.) 

Congress never intended to deny any terminal rail¬ 
way clerk a promotion to Grade 5 who had earned 
it before June 14, 1934. It took the pains to insure 
his right to it regardless of what construction might 
be placed upon the Economy Act. It did so after 
the passage of the “limiting” or Terminal Reclassifi¬ 
cation Act of June 14, 1934, and with full knowledge 
of the restriction upon terminal promotions. The 
Economy Act was not the method by which Congress 
limited promotions in the terminal railway post of¬ 
fices. Yet that is the device used in the contention 




I 

I 


5 ! 

i 

i 

i 

of appellant to deny Welch the very status Congress 
saved for him. 

i 

| 

The appellant claims that appellee’s Grade 5 status 
cannot be included because when credit was given him 
after the “economy” period, as required, the “limit¬ 
ing” Act was effective earlier and promotions above 
Grade 4 were prohibited. We submit such a construc¬ 
tion thwarts the plain intent of Congress, j If it be 
upheld, then the “limiting” Act is made to reach back 

nearlv a whole vear to harm Welch. 

* % 

The crediting Act of June 27, 1934, disposes of the 
question as to whether automatic promotions! were im¬ 
pliedly suspended in the economy period. Appellant 
was commanded by that Act to credit Welch! with the 
service outlined herein and to promote him “to the 
grade to which he would have progressed” had the 
economy law not been passed. The Act begets the 
question: “To what grade would he have progressed 
in the absence of the economy law?” The inexorable 
answer is: “Grade 5.” The credit and mandatory 
requirement to promote were granted without quali¬ 
fication, and not subject to any provision of the Ter¬ 
minal Beclassification Act. 

We respectfully submit and urge that all of the 
arguments advanced by appellant in his brief (pp. 5- 
13) are answered by the record of the legislative pro¬ 
ceedings which is appended to appellee’s motion to 
dismiss, which is now pending herein, and to which we 
respectfully invite the Court’s attention. 

The appellant states (Brief pp. 8-9) that the House 
Committee in its report explaining the purpose of the 


i 


i 
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Act of June 27, 1934, “ assumed that promotions had 
been suspended.” But he neglects to add that the 
Committee pointed out that such suspension was the 
result of unlawful action by the Comptroller General 
which was contrary to the intent and expressed will of 
Congress. (R. 9.) 

The clear and exhaustive opinion of the Court below 
adequately disposes of the arguments advanced by ap¬ 
pellant with respect to the application of the statutes 
here involved. (R. 7-10.) 

2. Appellee was entitled to a Declaratory Judgment. 

This is a 6 * case ” or ‘ 6 controversy ’ ’ within the mean¬ 
ing of the Constitution or of the Declaratory Judg¬ 
ments Act. All that is necessary, as stated by the 
Supreme Court of the United States in the leading 
case upon the subject, Nashville, Chattanooga & St. 
Louis By. vs. Wallace, 288 U. S. 249, 53 Sup. Ct. 345 
(1933), is that the case retain: 

* * * the essentials of an adversary proceeding 

involving a real, not a hypothetical controversy 

* * # 

The case possesses the essentials of an adversary pro¬ 
ceeding. The appellee has such a real and substan¬ 
tial right involved which the appellant disputes. He 
has labored faithfully and rendered “satisfactory” 
service during a certain year in question in a terminal 
railway post office. He has been deprived ever since 
July 1, 1934, of a status which he, admittedly, has 
earned, and of the salary increase that attaches to 
Grade 5. Unless the relief sought is given him, he will 
be denied such rights as long as he shall remain an 
employee of the Post Office Department in a terminal. 




Perhaps the most effective way for | an officer 
to sue for his salary or for his pension oi* for com¬ 
pensation for particular services rendered, in¬ 
cluding the method of determining it , is by decla¬ 
ration. (Borchard, Declaratory Judgments, 604- 
605, 561, 592, passim.) 

Construction and interpretation of statutes! and the 
question of their application to a plaintiff is a common 
quest of declaratory action. (Borchard, 560; 551, 561, 
592.) 

A very recent case in the Slipreme Court is fortun¬ 
ately almost squarely in point. We urge it as con¬ 
trolling authority and definitely settling appellee’s 
right to a declaratory judgment. It is the case of Dis- 
muke vs. United States , 297 U. S. 167, decided Febru¬ 
ary 3,1936. Dismuke’s claim to the higher of two rates 
of retirement annuity depended on whether his serv¬ 
ice of seven years as a field deputy U. S. marshal could 
be computed as employment in the service of the 
United States. He brought an action for a declaratory 
judgment to establish his right to the annuity at the 
higher rate, and secured such a judgment in the Dis¬ 
trict Court. The judgment was reversed on appeal (76 
F. (2d) 715, C. C. A. 5th) on the ground that| the Dis¬ 
trict Court was without jurisdiction since \ the Act 
granting the annuity must be construed as committing 
the adjudication of claims under it solely to adminis¬ 
trative officers in their final discretion to the exclusion 
of the courts. The Supreme Court granted certiorari 
“in view of the public importance of the questions in¬ 
volved”. (p. 169.) In a vigorous opinion, Mri Justice 
Stone, for the unanimous Court, held: 
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(1) Dismuke was plainly entitled to have his claim 
determined by the Courts of the United States, 
and, 

(2) Upon consideration of the questions on the 
merits, his service as a field deputy U. S'. mar¬ 
shal should not be computed as a period of em¬ 
ployment in the service of the United States. 

The opinion is a notable one as it surveys the circum¬ 
stances under which judicial review is granted to cor¬ 
rect erroneous administrative rulings. The Court 
stated: 

“The decision of the Director of Insurance and 
the Board of Veterans Appeals, and the stipula¬ 
tion of facts upon which the case was tried, show 
that the petitioner’s claim for an annuity based on 
thirty years’ service was rejected on the sole 
ground that his employment as a field deputy U. 
S. marshal could not be counted as service as an 
employee of the United States. The administra¬ 
tive decision thus turned upon a question of law, 
whether a field deputy U. S. marshal during the 
period from December 16, 1895 to December 30, 
1902, was an employee of the United States. The 
administrative determination of that question is 
open to review in the present suit, and should have 
been considered and decided by the Court below”. 

Appellant’s determination that appellee’s service of 
one year, July 1, 1932 to July 1, 1933, cannot be com¬ 
puted as that of a postal employee in Grade 5 “turned 
upon a question of law”. It is “open to review” in 
the present suit. It was proper for the Court below 
“to consider and decide” it. A more exact or precise 
analogy than that furnished by the above case is diffi¬ 
cult to find. 
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Cf. 

Lewis vs. Coleman, 233 Ky. 266, 2^ S. W. 2d, 
390, (1930). 

Robinson vs. Moser, 203 Ind. 66,17^ N. E. 270 
(1931). 

Conner vs. Teachers’ Retirement Board, 234 
App. Div. 231,254 N. Y. S. 11 (1931). 

Moore vs. Moore, 147 Ya. 460, 137 S’. E. 488 
(1927). | 

Penn vs. Glenn, 10 F. Supp. 483 (p. C. Ky., 
1936). | 

Gully vs. Interstate Natural Gas Go., 82 F. 

(2d) 145, (1935) C. C. A. 5th. j 

Hammond vs. London County Council, [1931] 
1 Ch. 540. ! 

The Declaratory Judgments Act provides that rights 
may be declared “whether or not further relief is or 
could be prayed.’ 9 Referring to this language, Mr. 
Borchard, who is the co-author of the Federal Act, as¬ 
serts ( ib. 158, 159): 

“Thus a declaration may be asked * I* * even 

though a coercive decree could not Ijave been 
sought.” (Emphasis the author’s.) 

and also (pp. 94-97), that among other things, it will: 

“enable public duties and powers to be established 
without the cumbersome and technical pre-requi¬ 
sites of mandamus, certiorari, injunction, prohibi¬ 
tion, or habeas corpus.” 

I 

In the Virginia case of Moore vs. Moore, supra, the 
Court states, after setting forth the last section of the 
Virginia Declaratory Judgments Act: 

“We know of no sound reason for doubting its ap¬ 
plication to this case even if at common law the 
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remedy by mandamus would be inapplicable or 
inadequate. 9 9 

The latest decision of the Supreme Court on the 
right to a declaratory judgment is that of Aetna Life 

Ins. Co. vs. Haworth, 57 Sup. Ct. 461, 81 L. Ed., 

decided March 1, 1937. That opinion should settle 
“once and for all the utility of the Federal Declaratory 
Judgment Act.” Travelers Ins. Co. vs. Young, 18 F. 
Supp. 451, 455 (D. C. N. J., 1937). 

It will be noted that appellant has cited no cases 
which tend to deny appellee’s right to a declaratory 
judgment. All of the cases relied upon by appellant 
in support of his contentions with respect to this phase 
of the case, except the case of Putnam, et al. vs. Ickes, 
64 App. D. C. 339, relate to the law of mandamus and 
not to the Declaratory Judgments Act. In the Putnam 
case the petition for a declaratory decree was dis¬ 
missed on the ground that the court did not have juris¬ 
diction of certain necessary parties, who were non¬ 
residents, in a case involving title to real estate lo¬ 
cated in California. That case, therefore, lends no 
support to appellant’s argument herein. 

If the Court, on this appeal, should decide that ap¬ 
pellee was entitled to relief under the Declaratory 
Judgments Act, then it is not necessary for the Court 
to decide whether or not, under the facts in this case, 
appellee was entitled to a writ of mandamus. This 
situation exists because of the fact that the court below 
would have granted the former type of relief but for 
the request of government counsel that mandamus 
issue. 
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3. Appellee was entitled to a writ of mandamus. 

It is respectfully submitted that the appellant is es¬ 
topped from raising any question with regard to the 
writ of mandamus in view of the fact it appears from 
the record the order for the writ was entered at his 
request. However, aside from any questioq of estop¬ 
pel, the facts, which are not in dispute, show that ap¬ 
pellee was entitled to the writ. 

In Miguel vs, McCarl, 291 U. S. 442 (1934)!, the court 
rejected the argument there made, as here, ihat where 
an administrative officer is required to construe and 
interpret a statute, that fact alone amounts to vesting 
such a discretion in him as will prevent interference 
or review by judicial process. The following language 
of the Court’s opinion makes apparent the Reason ap¬ 
pellant’s contentions cannot be upheld: 

“ Every executive officer whose duty is plainly de¬ 
volved upon him by statute might refuse to per¬ 
form it, and when his refusal is brought before the 
court he might successfully plead that the per¬ 
formance of the duty involved the construction of 
a statute by him, and therefore it was not minis¬ 
terial, and the court would on that account be 
powerless to give relief. Such a limitation of the 
powers of the court, we think, would be most un¬ 
fortunate, as it would relieve from judicial super¬ 
vision all executive officers in the performance of 
their duties, whenever they should plead that the 
duty required of them arose upon the construction 
of a statute, no matter how plain its language, nor 
how plainly they violated their duty in refusing to 
perform the act required.” 

and continuing: 

“ Every statute to some extent requires construc¬ 
tion by the public officer whose duties njay be de¬ 
fined therein. Such officer must read th^ law, and 
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he must, therefore, in a certain sense, construe it, 
in order to form a judgment from its language 
what duty he is directed by the statute to perform. 
But that does not necessarily and in all cases make 
the duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is commit¬ 
ted to him, and which, upon the facts existing he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which required, 
in some degree, a construction of its language by 
the officer. (Cases cited.) ” 

See Work vs. McAlester, etc., Co., 262 U. S. 200, pp. 
208-209 (1923). 

Appellant relied in the court below almost entirely 
upon Wilbur vs. United States, ex rel. Kadrie, 281 U. 
S. 206, and that reliance is renewed here. Any ref¬ 
erence to the Kadrie case without giving the Supreme 
Court’s explanation thereof in the Miguel case would 
not be fair to this Court. It will be observed that in 
the instant case the court was not called upon to de¬ 
termine any questions of fact, all facts being admitted 
and in addition thereto it was stipulated (R. 6) that ap¬ 
pellee has rendered the satisfactory service con¬ 
templated by the postal laws. 

The relators in the Kadrie case sought mandamus to 
compel the Secretary of the Interior to replace them 
on the rolls of an Indian tribe. They claimed under 
their mother, but the defense was that the mother had 
abandoned her tribal relations and had resided among 
white people. This was solely a question of fact. Un¬ 
der the pertinent statutes such questions of fact were 
left to the exclusive determination of the Secretary of 
the Interior. 
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Apparently the government, in quoting the Kadrie 
case, is following the same procedure it adopted in the 
Miguel case. In that case it also relied upojn the Kad¬ 
rie case in urging this Court to reverse the lower court 
which had granted mandamus. The Supreme Court 
of the United States sustained the court’s action in is¬ 
suing the writ and expressed itself in most positive 
terms, as quoted above. 


A comparison of the problem of statutory construc¬ 
tion in the Miguel case with that involved here will 
prove significant. In doing so Welch’s rights to a 
judgment become increasingly apparent. An Act of 
1901 authorized the President to enlist natives of the 

I 

Philippine Islands for service in the Army, to be 
organized as scouts. A subsequent Act of! 1907 pro¬ 
vided for the retirement of enlisted men who had 


served thirty years either in the Army, Navy or Marine 
Corps. That Act contained no reference to those who 
had served in the Philippine Scouts. Nevertheless, 
the views of the Comptroller General were so utterly 
without merit as to evoke from the Supreme Court, 


through Justice Sutherland, the following 
the portent of which is unmistakable: 


language, 


‘‘The Comptroller General * * * rendered a de¬ 
cision holding that ‘the retirement of enlisted men 
of the Philippine Scouts is not authorized even by 
the remotest implication of the laws 9 * * 

“Petitioner enlisted under this Act (1^901), and 
it does not admit of doubt that thereby he en¬ 
listed ‘for service in the Army’ as a member of 
the organization of Philippine Scouts, i One who 
enlists for service in the Army certainly becomes 
‘an enlisted man * * * in the Army’; an<jl when he 
‘shall have served thirty years’ therein, he falls 
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within the plain terms of the Act of March 2,1907, 
supra, and in accordance therewith is entitled to 
4 be placed upon the retired list’ * * *. 

“Statutory provisions so clear and precise do 
not require construction * * V’ 

If the retirement statute applicable to Miguel was so 
precise and clear despite the fact it included only three 
services and not the Philippine Scouts, then it is idle to 
urge that the laws affecting Welch “are not free from 
doubt”. The statute in this case specifically required 
appellant to promote Welch “to the grade to which he 
would have progressed had the economy law not been 
enacted.” A provision so clear, precise and straight¬ 
forward defies misunderstanding. 

The contention of appellant that this action will not 
lie because appellee may maintain an action in the 
Court of Claims is untenable for the reason that this 
is not a suit brought to recover salary but one to es¬ 
tablish appellee’s status as a railway postal clerk. 
This contention is further answered by the opinion of 
the Supreme Court in the case of Miguel vs . McCarl, 
supra, in which the Court said (p. 455): 

“We find no merit in the contention that the 
United States is a necessary party and this suit 
not maintainable without its consent * * *; or 
in the further contention that the suit cannot be 
maintained because petitioner has a remedy at 
law in the Court of Claims for his retired pay.” 

In Smith vs. Jackson, 246 U. S. 388, followed with 
approval in the Miguel case, suit was brought by a 
Federal Judge to compel the Auditor of the Panama 
Canal to “perform a plain duty under the law and pay 
the salary” of the judge without deductions which the 
auditor Considered he could make therefrom for rent 
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of quarters and an amount he considered due because 
the judge had absented himself during a certain pe¬ 
riod. A judgment of mandamus against the auditor 
by the District Court was affirmed by the Court of 
Appeals. On review, the Supreme Court |upheld the 
lower courts and said: 

“The views of the Auditor have been pressed 
upon us in a printed argument of more than 100 
pages. We think, however, that we need not follow 
or discuss that argument, as we are ; of opinion 
that it is obvious on the face of the statement of 
the case that the Auditor had no power to refuse 
to carry out the law and that any doubt which he 
might have had should have been subordinated, 
First, to the ruling of the Attorney General, and, 
Second, beyond aU possible question to the judg¬ 
ments of the courts below . It follows] therefore, 
that the prosecution of the writ of errohr from this 
Court constituted a plain abuse by the Auditor of 
his administrative discretion . * * * As, however, 
the judgment is not one for money but relates 
solely to the obligation to perform a manifest 
public duty, and plain as may have beep the abuse 
of discretion committed, we are fain tp believe it 
involved no intentional disregard of official duty, 
we pass that subject by and our order will be 
‘judgment affirmed.’ ” 

In attempting to deny the appellee’s right to a writ 
of mandamus, appellant has cited a number of deci¬ 
sions which hold that 1 his remedy is not open to one 
seeking reinstatement c r appointment to a position in 
the Federal service or to try title to a public office. 
Such decisions are entii ely irrelevant in thip cause for 
the reason that in the in stant case the facts upon which 
appellee’s rights depend are conceded, ^s we have 
previously stated, it has been stipulated (|R. 6) that 

i 

I 
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appellee possesses all of the qualifications required by 
the postal laws for a clerk in Grade 5. The only dis¬ 
pute is one involving questions of law. Furthermore, 
appellee has never been separated from the Federal 
service and therefore does not seek reinstatement or 
a position held by another. 

We have been unable to find more pertinent and com¬ 
pelling language applicable to this cause than that of 
Mr. Justice Stephens of this Court in Calf Leather 
Tanners’ Assn. vs. Morgenthau, 65 App. D. C. 93: 

1 ‘It is of course settled that if a duty imposed by 
law is plain, an administrative officer must per¬ 
form that duty and is subject to mandamus if he 
refuses. He cannot rely upon the mere necessity 
of reading a statute or decision in respect of its 
applicability to facts before him and thereby ca¬ 
priciously, under the pretense of the exercise of 

discretion, avoid a plain duty. (Cases cited.) 
* * * >> 

If further authority were needed, it is to be found in 
MacFarland vs. United States, ex rel. Russell, 31 App. 
D. C. 321. This court upheld a judgment of mandamus 
against the Commissioners of the District of Colum¬ 
bia, compelling them to enter and enroll Russell in 
Class 2 of the police force as of July 1,1906. The Com¬ 
missioners had based their refusal upon the construc¬ 
tion of the then latest law in force. This court quoted 
with approval the opinion of the lower court in its con¬ 
struction of the Acts of Congress and stated that it 
was “unnecessary to add anything further in support 
of this interpretation” of the Act. That case should 
be dispositive of this appeal. 


I 

I 
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As to invoking judicial process in obtaining relief 
from unlawful and inequitable administrative rulings, 
see Krug vs. United States , No. 42,900, Ct. Cls. 18 F. 
Supp. 242, 248, citing with approval the language of 
this court in United States ex rel. Girard Truest Co. vs. 
Helvering, 66 App. D. C. 64, 85 F. (2d) 230, 232. 

The last enactment of Congress to protect appellee’s 
rights should “prevent the possibility of argument.” 
(R. 9.) Under the statutes involved, appellee is plain¬ 
ly entitled to the relief awarded him by the lower 
court. “Clearer or more definite language could not 
have been used.” (R. 8.) 

| 

Respectfully submitted, 

FRED B. RHODES, 

COOPER B. RHODES, . 

ROBERT F. KLEPINGER, 
Attorneys for Appellee. 
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Appendix. 

Substance of Applicable Statutes 


28 XL S. C. § 400, the Federal Declaratory Judgments 


Act, provides: 

(1) In cases of actual controversy except with 
respect to Federal taxes the courts of the United 
States shall have power upon petition, declara¬ 
tion, complaint, or other appropriate pleadings to 
declare rights and other legal relations of any in¬ 
terested party petitioning for such declaration, 
whether or not further relief is or could be prayed, 
and such declaration shall have the force and ef¬ 
fect of a final judgment or decree and be review- 
able as such. 


(2) Further relief based on a declaratory judg¬ 
ment or decree may be granted whenever neces¬ 
sary or proper. The application shall be by peti¬ 
tion to a court having jurisdiction to grant the re¬ 
lief. If the application be deemed sufficient, the 
court shall, on reasonable notice, require any ad¬ 
verse party, whose rights have been adjudicated 
by the declaration, to show cause why further re¬ 
lief should not be granted forthwith. 



39 U. S. C., § 608 required the Postmaster General to 
classify and fix the salaries of railway postal clerks in 
the grades provided by law. Such grades are set forth 
in 39 U. S. C., § 610. 


Promotions are made following a total satisfactory 
service of 306 da vs in the next lower grade. (39 U. S. 
C., § 611.) 


Terminal railway post offices were divided into 
Classes A and B. Prior to June 14, 1934, clerks in 
Class B terminals were required to be promoted suc¬ 
cessively to Grade 5. (39 U. S. C., § 618.) The St. 
Paul terminal, in which appellee has been and still is 
employed was until that date a Class B terminal. 
(House Report No. 1430, 73d Congress, 2d session, 
P- 4.) 
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The Economy Act of June 30, 1932 (47 Stat. 399, c. 
314, §201), as amended, suspended during the fiscal 
years 1933-1934, as indicated, all provisions of law 
which conferred upon the appellee an automatic in¬ 
crease in compensation by reason of length of service 
or promotion. (5 U. S. C. A., § 673, note.) 

On March 28, 1934 (48 Stat. 523, § 24) said Section 
201 of the Economy Act was amended, so fai* as mate¬ 
rial here, to restore salary increases beginning July 1, 
1934 (5 U. S. C. A., § 673, note.) j 

On June 14, 1934 (39 U. S. C., § 618a), Congress re¬ 
classified the terminal railway post offices (House Re¬ 
port No. 1430, supra). That Act, known as the Ter¬ 
minal Reclassification Act, provided, so far las is im¬ 
portant here, that the clerks in said terminal railway 
post offices shall be classified as railway postal clerks 
and progress successively to Grade 4 ; that no em¬ 
ployees in the postal service shall be reduced in rank 
or salary as a result of its enactment. 

On June 27,1934 (48 Stat. 1265, c. 848, § l),less than 
two weeks after approval of the Terminal Reclassifica¬ 
tion Act, Congress amended and clarified its!previous 
Act of March 28, 1934, in restoring automatic pay in¬ 
creases at the beginning of the next fiscal yea|r (1935). 
By such clarification, it was required that in restoring 
such increases all service that the appellee and other 
employees rendered before and after the inception of 
the 1( economy ’ 9 period should be credited to him and 
that he should be promoted to the grade to which he 
would have progressed had the Economy Act, Section 
201, not been enacted. 

31U. S. C., §§ 712-715, entitled: “Balances of appro¬ 
priations; expenditure ,’ 9 ‘ 4 Same; carried to surplus 
fund,” and 4 ‘Same; reports to Congress as to claims,” 
respectively, provide for carrying of balances of an¬ 
nual appropriations and covering same into the Treas¬ 
ury. 




